_ ~e
FOGUS

QUARTERLY HUMAN RIGHTS MAGAZINE

oo 409 Faidh

LA \JD JBJS H
UNDER THRE




Radh

CENTRO DE DERECHOS HUMANOS
MIGUEL AGUST{N PRO JUAREZ A.C.

Directory

Mario Ernesto Patron Sanchez
DIRECTOR

Santiago Aguirre Espinosa
SUBDIRECTOR

THE CENTER PRODH TEAM

DIRECTION AND ADMINISTRATION
Alejandra Govea Briseno

Hiram Gutiérrez Bautista

Inés Casarrubias Gamez

José de Jesus Maldonado Garcia
José Luis Alvarado Rodriguez
Mireya Lopez Cruz

Maria del Rosario Reyes Jiménez

INSTITUTIONAL DEVELOPMENT AREA
Alexandra Jiménez Martinez
Raffaella Kely Brunner

Yeny Santiago Alcaraz

INTEGRAL DEFENSE AREA

Araceli Magdalena Olivos Portugal
Daniela Aguirre Luna

Gabriela Carreén Lee

Luis Eliud Tapia Olivares

Sayuri Herrera Roman

INTERNATIONAL AREA
Maria Luisa Aguilar Rodriguez
Sofia de Robina Castro
Stephanie Erin Brewer

EDUCATION AREA

Laura Estela Mendoza Gomez
Meyatzin Velasco Santiago
Pilar Carolina Arrese Alcala
Victor Hugo Carlos Banda

COMMUNICATIONS AREA
Adazahira Chavez Pérez

David Eduardo Mirafuentes Ortega
Narce Dalia Santibafiez Alejandre
Xosé Roberto Figueroa Rivera

Since being founded by the Jesuists in
1988, the MIGUEL AGUSTIN PRO JUAREZ
Human RigHTS CENTER (Center Prodh)

has worked to defend, promote and in-
crease respect for human rights in Mexi-

co, with a focus on social groups that find
themselves in situations of vulnerability

such as indigenous populations, women,
migrants and victims of social repression.
Serapio Rendon 57-B, Col. San Rafael,

Meéxico City, Tels: (0155) 5546 8217, (55)
5566 7854, (55) 5535 6892 / Fax: ext.108

Contents

01

Editorial

02

Protection of land rights in International law

03

lldefonso Zamora: Attacks and imprisonment
for defending the forests

04

Energy reform: the battle between economic
interest groups and the rights of indigenous peoples

06

Allied against fracking

07

Legal victories in defense of the land

08

Defending the mountains of Guerrero

09

Oaxaca: communities standing up to
mining companies

10

Huitzontla, defending the land against
organized crime and government indifference

11

Tila, fighting for land rights in (and inspite of)
the courts




Editorial
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ToDAY, MEN AND WOMEN FROM ALL OVER MEXICO are organizing
to use their knowledge and the law to defend their land against
destruction by so-called mega-development projects, including the
extraction of mineral resources foreseen in Mexico’s energy reform.

As land takeovers tear the social fabric of Mexico’s communi-
ties, the violation of the right to land is without doubt an extreme-
ly alarming aspect of the country’s human rights crisis.

In particular, the defense of the land has become a funda-
mental mission for indigenous and non-indigenous communities
besieged by public policies and business practices that prioritize
extraction of resources above any other use of the territory.

Although human rights law recognizes both economic, social,
cultural and environmental rights (gsc rights) and the collective
rights of indigenous communities, our country lacks mechanisms
to provide for the defense and justiciability of these rights.

The Inter-American Court of Human Rights and some deci-
sions adopted by Mexico’s Supreme Court have established prec-
edents that recognize that the right of indigenous peoples to their
land must be respected above the ambitions of business projects
that seek to extract natural resources. Yet even when communities
achieve legal victories, these decisions often fail to lead to com-
pliance. Powerful economic interests in collusion with authori-
ties who ignore court judgments and organized crime continue to
threaten the communities.

One of the key lessons learned through these experiences is
that prevention is a better strategy than waiting until a threat
materializes. Strengthening community organizational networks
and ensuring the active participation of women in these process-
es are two essential pillars for the successful, prevention-based
defense of the land.

In this edition of Focus, which highlights the challenges facing
the defense of land in Mexico, we analyze the experiences of com-
munities and organizations who battle each day to retain their
autonomy, their rights, and their land.
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Protection of land rights

in International law

The deep relationship between thousands of communities and the

land they traditionally inhabit has led International law to recognize

and protect land rights, especially in the case of indigenous peoples.

ONE OF THE PRINCIPAL INSTRUMENTS that protects
land rights is International Labor Organization (1Lo)
Convention 169, ratified by Mexico in 1990. Article 14
of the Convention recognizes the right of indigenous
communities to the possession of their traditional
lands. The Convention also establishes that States
have the obligation to guarantee the participation
of indigenous communities in decisions that may
affect their territory.

In the inter-American human rights sys-
tem?, diverse communities from throughout Latin
America have won important victories. The Inter-
American Court has defined indigenous land rights
as a type of collective property that does not depend
on formal land titles, but rather on the traditional
possession or use of the lands or resources in ques-
tion. The Court has mandated that prior to grant-
ing concessions related to mega-development or
resource-extraction plans in indigenous territories,

1. Some of the judgments in which the Inter-American Court
has analyzed indigenous peoples’ land rights include: Sawho-
yamaxa Indigenous Community v. Paraguay (2006), Yakye Axa
Indigenous Community v. Paraguay (2005), Saramaka People v.
Suriname (2008), Xakmok Kasek Indigenous Community v. Para-
guay (2010), Indigenous Communities Kuna of Madungandi and
Embera of Bayano & its Members v. Panama (2014).
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the State concerned must guarantee the participa-
tion of the indigenous people in the decision, accord-
ing to their own decision-making structures, as well
as providing independent environmental and social
impact evaluations, among other requirements.

Further, when the planned intervention will
significantly affect the territory, the State may only
permit the development project with the free, prior,
and informed consent of the indigenous community.

In June 2016, the Organization of American
States (oas) approved the American Declaration on
the Rights of Indigenous Peoples, based on the rec-
ognition of the right to self-identification.

At a global level, the un Human Rights Council
has convened a working group to prepare a
Declaration on the rights of peasants and others
who work in rural areas.?

Indigenous peoples have the right to procedures
that guarantee the protection of their territory and
the exercise of their land rights, with full respect for
due process and for the unique characteristics of the
peoples involved.

2. In October 2015, the Council extended the Group’s mandate for
two more years.
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ILDEFONSO ZAMORA:

Attacks and imprisonment
for defending the forests

The case of lldefonso Zamora, tlahuica indigenous leader, defender of the

forests, and prisoner of conscience, exemplifies the dedication of Mexico’s

environmental defenders, but also the violence and criminalization that they

face every day.

ILDEFONSO COMES FROM THE COMMUNITY of San
Juan Atzingo. For the past 18 years he has struggled
against the clandestine loggers who are devas-
tating Mexico’s Great Water Forest. This activism
already cost him the life of his son Aldo, murdered
by loggers in 2007. His other son, Misael, was
wounded in the same attack.

Since 2004, Greenpeace has collaborated with
Ildefonso, who also received a national environmen-
tal prize in 2007. Both the President of Mexico at that
time, Felipe Calderon, and then-Mexico State gover-
nor (now President) Enrique Pefia Nieto promised jus-
tice for Aldo’s murder.

Yet on November 20, 2015, one injustice was
added to another: Ildefonso was arbitrarily detained
by judicial police and taken to a jail in Tenancingo.
He was accused of a house robbery that he could

not have committed (there are witnesses and docu-
ments that prove he was in a different town the day
of the robbery). The trial against him is character-
ized by irregularities such as identical fabricated
testimonies.

Amnesty International has declared Ildefonso
Prisoner of Conscience and a judge has recognized
that there is no evidence against him, yet he remains
in prison.

The Zamora family has denounced from the begin-
ning that the true interests behind Ildefonso’s deten-
tion are those of authorities tied to illegal loggers.

Center Prodh and Greenpeace Mexico have called
on Mexico State’s governor and attorney general to
withdraw all charges against Ildefonso, and on the
President of the state Supreme Court to guarantee his
human rights.
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Mexico’s human rights crisis is not limited to violations of the rights
to life and to physical integrity; these occur in parallel to the invasion
and destruction of indigenous and peasant communities’ land. The
country’s recent “energy reform” is a key factor in this process.

TOUTED AS A ROUTE TO DEVELOPMENT, the reform
opens Mexico’s energy sector to private investment,
including exploitation of oil reserves and fracking,
a technique used to extract shale gas energy that
causes devastating environmental consequences.

During 2014, Mexico’s Congress approved the
reform by modifying the Constitution, as well as
enacting eight new laws and modifying at least
twelve secondary norms. Several of the modifica-
tions pose a serious threat to the country’s environ-
ment and indigenous peoples.

For instance, article 96 of the Hydrocarbon Law
violates articles 1, 2, and 27 of the Constitution and
article 21 of the American Convention on Human
Rights by establishing that “exploration and extrac-
tion are of public interest and public order, for which
reason they will take precedence over any other use
of the surface or subsurface of the land,” including
activities carried out by indigenous peoples on their
traditional lands.

Likewise, the procedure designed to achieve
agreements between contractors and communities
regarding the use of the lands for resource extraction
(established in articles 100-109 of the same law) vio-
lates the Constitution and articles 6, 13, and 15 of 1.0
Convention 169, as it does not allow communities to
deny permission for theirland to be exploited; all they
can negotiate is the compensation they will receive.

Article 120 of the law also violates the right to
free, prior, and informed consultation. This article

establishes that consultation may take place once
the contracts are already signed, with the possible
participation of the contractors and the coordina-
tion of the Energy Ministry, the government agency
that promotes the exploitation of hydrocarbons.
These conditions make it impossible to consider the
process a “consultation” in the sense understood in
international law — as a way for indigenous peoples
to defend and exercise their land rights.

Facing the threats posed by the energy reform,
communities are challenging the implement-
ing laws as a preventive measure. This is the case
of several communities in Veracruz state, who,
accompanied by the Northern Hills Human Rights
Center, Community Radio Huayacocotla Voice of the
Peasants, and Center Prodh, have filed some of the
first legal actions against the reform.

Mexican civil society organizations also
denounced the human rights consequences of the
reform before the Inter-American Commission on
Human Rights in a public hearing in March 2015.

In addition to these immediate reactions,
Mexico’s communities are organizing to resist the
invasion of their lands, calling upon their centuries
of experience in the defense of their territory as well
as on international human rights law and Mexico’s
own historical framework for the protection of col-
lective property. The results of this confrontation
between economic interest groups and the commu-
nity-based human rights movementis yet to be seen.
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English adaptation of an article by the
Mexican Alliance against Fracking

In Mexico’s 2013-2017 National Energy Strategy and 2013-2016 National

Development Plan, President Enrique Pena Nieto identifies shale gas as a key

part of the transition to supposedly “clean and sustainable” energy sources.

As discussed in this edition of Focus, the exploitation of this type of energy
through hydraulic fracturing or “fracking” is one element of the country’s

recent energy reform.

THE MEXICAN ALLIANCE AGAINST FRACKING came
into being in 2013 in light of the urgent need for
action and investigation regarding fracking. Today,
41 organizations belong to the Alliance and call for
the prohibition of this practice in Mexico.

Fracking includes the vertical perforation and
drilling of the land at depths of up to five kilometers.
Then, a mix of water and toxic chemicals is injected
into the resulting well at high pressure in order to
release the shale gas and other hydrocarbons. The
consequences of this technique include depleting
the supply of fresh water in the area (since up to
26 million liters are injected into the ground), con-
tamination of the environment and water supply,
increased seismic activity, and the release of meth-
ane gas into the air. Additionally, the inclusion of
fracking in the energy reform could mean the inva-
sion of vast areas of indigenous and peasant land.
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Mexico’s oil company Pemex informed in
2015 that at least 924 fracking wells have been
opened in Mexico since 2003. However, the
Energy Ministry and the National Hydrocarbon
Commission informed in 2010 that in just
one area between Veracruz and Puebla states,
there were 1,323 fracking wells.

To face this threat, the Alliance works along
four lines of action: education, dissemination
of information, investigation, and legal ac-
tion, in the states of Veracruz, Puebla, San Luis
Potosi, Nuevo Ledn, Coahuila, Chihuahua, and
Mexico City.

The Alliance recognizes that the defense
of the land is the backbone of the struggle against
the imposition of fracking, and supports the
women and men who are fighting to defend their
rights and those of future generations.
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In an adverse context such as the one facing Mexico’s rural communities, it

is important to recognize those advances that have occurred in recent years.

IN NOVEMBER 2015, IN A GROUNDBREAKING Ver-
dict in favor of Mayan communities in Campeche
and Yucatan states, accompanied by the organi-
zations Colectivo ma oM, Educe Cooperativa and
Indignacién, Promocién y Defensa de los Derechos
Humanos, Mexico’s Supreme Court ordered interna-
tional company Monsanto to suspend the planting
of transgenic soy in the region because the federal
government had not consulted the communities
when it granted Monsanto permission to plant, vio-
lating the right of indigenous peoples to free, prior,
and informed consultation.

The Court ordered a process of consultation,
not the permanent prohibition of transgenic crops.
However, the decision represents a clear step forward
in the defense of the land against national and inter-
national businesses that seek to take over indigenous
peoples’ territory. In an ever more difficult climate, it
is important to learn from these positive experiences
in order to maximize the success of strategies that
combine legal actions with community organization.

Another positive example is the work of
the rardmuri community Bosque San Elias
Repechique, accompanied by the organization
coNTEC (Community Technical Consultants). After
a years-long struggle to defend its land, the com-
munity filed an amparo constitutional challenge
in April of 2014 against the construction of an air-
port in Chihuahua state. In November 2014, the
community won its case, achieving the permanent
suspension of construction as well as an order

for reparations.

An example of a more preventive strategy is that
of nine communities bordering San José del Progreso,
Oaxaca —affected by the Cuzcatlan mining company,
associated with Canadian parent company Fortuna
Silver— who filed a formal declaration in November
2015 declaring their land mine-free, as mentioned
in the article "Oaxaca: communities standing up to
mining companies" in this edition of Focus.

A key aspect of the defense of the land in these
and other cases is the participation of women in
the process. A clear example is the role of human
rights defender Bettina Cruz Velazquez, member of
the People’s Assembly of the Isthmus in Defense
of the Land and the National Network of Women
Human Rights Defenders. Despite the threats
against her and the past use of the criminal justice
system to harass her with unfounded charges, she
continues to lead the struggle against the imposi-
tion of wind farms without the consent of the affect-
ed indigenous peoples. Women have also played a
key role in the resistance of the Magdalena Teitipac
community in Oaxaca against mining companies
(read: "Oaxaca: communities...").

Communities know that the defense of the land
is along and complex process, as the interests of dif-
ferent businesses, organized crime groups, corrupt
authorities and other de facto power groups evolve
over time and move in and around their territory.
For this reason, public attention and networking
within and beyond Mexico’s borders are strategies
that help to shield the ongoing struggle of Mexico’s
indigenous peoples.
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Defending the mountains

San Miguel del Progreso, or Juba Wajiin, is a me phaa indigenous community
from Malinaltepec, Guerrero state, in the mountainous region.

THE FEDERAL GOVERNMENT HAS BEEN granting
mining concessions in the mountainous region
for several years, without the free, prior, informed
consultation of the affected communities. The
Tlachinollan Human Rights Center has documented
the existence of roughly 30 concessions affecting
a third of the region. San Miguel del Progreso is
one of the affected communities.

Given the government’s failure to inform the
community about the projects, the community
requested access to this information. Finally they
gained access to information that confirmed the
granting of two concessions.

Facing imminent invasion, Juba Wajiin and 17
other indigenous communities formally forbid min-
ing in their territory through a decision adopted in
the General Assembly of Community Members and
registered in the National Agrarian Registry (RAN).
Then the community legally challenged the conces-
sions. Accompanied by Tlachinollan, it presented
an amparo constitutional challenge against not
only the concessions but also Mexico’s Mining
Law for violating the Constitution and internation-
al treaties.
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A District Judge found in favor of the community,
but the federal government filed an appeal and the
case was referred to the Supreme Court, which dis-
missed the appeal. The community and Tlachinollan
documented the federal executive branch’s efforts
to prevent any analysis of the Mining Law, to the
extent that the companies holding the concessions
gave them up (seeking to render the legal case null
and void).

Knowing that legal cases in Mexico follow a long,
winding, and uncertain path at best, the me'phaa
women and men have strengthened their net-
works with other communities, participating in the
Regional Council of Agrarian Authorities in Defense
of the Mountains of Guerrero, which unites diverse
communities and peoples against the threats posed
by mining companies.

Through the unyielding defense of its land, Juiba
Wajiin demonstrates that a combination of litiga-
tion and community activism can achieve victories
against mega-development projects, showing once
again that the dignity of indigenous peoples leads
the way in protecting Mexico’s land from a destruc-
tive “development” model.



communities standing
up to mining companies
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English adaptation of an article by
Colectivo Oaxaqueno en Defensa
de los Territorios

The indigenous peoples of Oaxaca state in the south of Mexico are known for their

tireless defense of their land. Close to 75% of the state is collective property, giving

Oaxacan communities a source of strength and a focus point for organization in the

face of businesses and authorities who seek to impose mega-development projects.

THE CURRENT STATE DEVELOPMENT PLAN includes
13 mega-projects, leading the government to seek
to “regularize” (divide and privatize) land owner-
ship and promote “agreements” between investors,
organizations, and communities. In the mining
sector, between 2002 and 2014 the federal govern-
ment granted 333 concession titles for 40 projects
in 647,000 hectares of land — without consultation.

The first voices to resist this economic model
came from the indigenous communities from the
coast, the northern hills, and the central valleys of
Oaxaca, many of which united in 2009, along with
civil society organizations, to form the Oaxacan
Collective in Defense of the Land.

At that time, inhabitants of the San José del
Progreso community were living through disas-
trous consequences of the Fortuna Silver mining
project “San José,” as 1,200 federal and state police
violently broke up a protest at the entrance of the
mine. This case is a paradigmatic example of how
the imposition of mining projects quickly translates
into repression and criminalization of community
members who stand up against the destruction and
contamination of their territory. In the case of San
José, the struggle for land rights took form in the
Coordination of United Peoples of the Ocotlan Valley
(cruvo), which suffered the murder of two members,

Bernardo Méndez Vazquez and Bernardo Vazquez
Sanchez, as well as the wounding of eight victims
and an endless stream of threats.

Yet other indigenous communities in Oaxaca
have created strong resistance movements and
are achieving results. In 2013, the community of
Magdalena Teitipac forced the exit of the Plata
Real mining project and reformed its community
statute to prohibit mining on its land; the commu-
nity is now considering challenging the underly-
ing mining concession so as to guarantee that their
land will remain intact in the future. Despite pro-
voking arrest warrants, these clear steps have been
seconded by Silacayoapilla, Zacatepec, Santa Maria
Zaniza, Ocotes and Vergel, Asuncién Ixtaltepec
and Ciudad Ixtepec, among other communities. In
November 2015, community authorities in Ejutla,
Ocotlan, and Tlacolula followed suit and declared
their land mine-free.

These communities have recognized and acted
on the need to work through internal organizations,
community assembles, and external alliances with
other communities, using both legal actions and
public pressure. One of the main lessons they have
learned is that it is crucial to educate the entire com-
munity, including children and adolescents, so that
all generations are prepared to care for their land.
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HUITZONTILA,

defending the land against

organized crime and government indifference

English adaptation of an article by the
Human Rights Solidarity Network

Located in Chinicuila municipality, in the nahua region of the hills along the
coast of Michoacan state, the community of San Juan Huitzontla is fighting a
legal battle for the recognition of its rights as an indigenous community.

MICHOACAN’S SECURITY CRISIS REACHED Huitzontla
when an organized crime group appeared during a
community assembly to “inform” the residents that it
would be exploiting an iron mine on its land. The con-
sequences were devastating: a contaminated river
that affected domestic water use, crops, and livestock.
Lacking support from authorities, the commu-
nity held an assembly and planned a self-defense
patrol. They eventually succeeded in driving out the
criminal group, because, in the words of one resi-
dent, “We were the whole community united, and
the organized crime group was only forty people.”
This experience was a turning point for the
community, whose inhabitants began to think
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more about how to organize themselves to defend
their rights. In November 2013, Huitzontla contact-
ed the Human Rights Solidarity Network to request
support to disseminate its story, to carry out
an environmental assessment, and to gain official
recognition as an indigenous community, includ-
ing its right to its land and autonomy as an indig-
enous people.

On the path ahead, the community plans to
involve the entire population in the defense of its
land and to strengthen its internal organization and
decision-making mechanisms, knowing that the
threat will not go away, but also certain of its deci-
sion to reject mining as the way forward.



fighting for land rights in
(and in spite of) the courts

The ch’ol people of Tila, in Chiapas state, continue to
defend their land against the invasion attempts of
local authorities dating back to 1964. In 2008, the
community won amparo constitutional challenge
259/1982, and with it, a court order for the municipal
government to give back 130 hectares of land stolen by
the government to establish an urban area. However,
the authorities simply ignored the judicial order.

To CHALLENGE THE AUTHORITIES' non-compliance, the com-
munity is currently litigating in Mexico’s Supreme Court (Non-
Compliance case 1302/2010). The Supreme Court postponed its

decision on the matter in April 2013, arguing the “complexity”

of the case and ordering a series of expert studies to determine
whether the restitution of the stolen land would cause serious
consequences to any third-party actors.

Faced with yet more delays in their decades-long struggle, on
December 16, 2015, during the celebration of the seventh anniver-
sary of the amparo verdict, the inhabitants of Tila carried out a
protest that ended in their occupying the municipal President’s
office building.

Since then, authorities have not ceased in their repression of
the Tila community. On December 20, 2015, the residents were
harassed by the commander and members of the state police.
Subsequently, the community denounced the reappearance of the
paramilitary group ironically named “Peace and Justice,” in collu-
sion with municipal authorities. The residents later found out that
more than 20 arrest warrants had been issued against them.

After five years of Supreme Court litigation and more than fifty
of legal actions, the Tila community is unwavering in its commit-
ment to the defense of its land.

TILA,
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MANUAL §
ANTIMINERO

CONTRA LIS NS _ Anti-mining manual: A practical guide for
communities fighting against mining projects

Agrarian Law manual
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